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BEFORE THE BOARD OF NURSI NG
DEPARTMENT OF LABOR AND | NDUSTRY
STATE OF MONTANA
In the matter of the ) NOTI CE OF AMENDMENT
amendnent of ARM 8. 32. 303, )
pertaining to nursing )
licensure matters )

TGO Al Concerned Persons

1. On June 13, 2002, the Departnent of Labor and Industry
publ i shed notice of the proposed anendnent of the above-stated
rule at page 1621 of the 2002 Montana Admi nistrative Register,
| ssue Nunber 11.

2. On July 3, 2002, a public hearing on the proposed
amendnment of the above-stated rule was conducted in Hel ena, and
menbers of the public spoke at the public hearing. |In addition,
witten comments were received prior to the closing of the
comrent period on July 11, 2002.

3. On  August 29, 2002, the Departnment of Labor and
| ndustry published notice of the anendnent of several rules
related to nursing at page 2315 of the 2002 Montana
Adm ni strative Register, |ssue Nunmber 16. I n paragraph 6 of
that notice, the Board announced that it was not taking action
on the proposed anmendnents to ARM 8. 32.303 at that tine.

4. The Board of Nursing (Board) has thoroughly considered
all of the comrents made regarding proposed anendnents to ARM
8.32.303. A summary of the comrents received and the Board's
responses are as foll ows:

Comment  1: Qpponents to this anmendnent (Susan Good, for the
Mont ana Soci ety of Anesthesiol ogi sts, Montana Neur osur geons, and
the Mntana Othopedic Society; and Mna Janmison, for the
Mont ana Soci ety of Anesthesiol ogists) argued that the Board of
Nursing (Board) may not define Certified Registered Nurse
Anest het i st (CRNA) practice as i ndependent and/ or
i nt erdependent. The opponents believe that the Board does not
have the statutory authority to amend this rule in this way.
The opponents believe that because the Medicare Conditions of
Participation currently have |anguage requiring physician
supervision, the rule would not be valid.

Response 1: The Board acknow edges the comenters' statenents
and notes that section 37-8-409, MCA, allows the Board to grant
Advanced Practice Registered Nurse (APRN) status to a nurse who
provi des proof of qualifications in the respective specialty
ar ea. The CRNA practice involves the independent and
i nt erdependent practice of adm nistering anesthesia. The Board
has the authority to define the scope of practice of its
i censees. Follow ng deliberations, the Board decided to change
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"interdependent” to "collaborative", in ARM 8.32.803(1), and has
amended the rul e accordingly.

Comment 2: Opponents (Susan Good, for the Montana Society of
Anest hesi ol ogi sts, Mntana Neurosurgeons, and the Montana
Ot hopedic Society; and Patrick Mel by, for the Mntana Medi cal
Associ ation) argued that this is a nmajor policy issue resulting
in "scope creep”, and nust be addressed by the |legislature. The
opponents also stated that the rule |anguage carries grave
consequences for the "opt-out" issue currently before the
gover nor.

Response 2: The Board has the authority under 37-8-202, MCA to
define scope of practice for nurses. Medi care or any other
paynent source may define stricter rules for reinbursenent.

Comment  3: Susan Good, on behalf of the Mntana Society of
Anest hesi ol ogi sts, Mntana Neurosurgeons, and the Montana
Ot hopedi c Society, and Patrick Mel by, for the Mntana Medi cal
Associ ation, stated that the Board failed to provide a statenent
of reasonable necessity for amending this rule at this tine.
Qpponents do not accept the statenment of reasonable necessity as
adequat e.

Response 3: The Board believes the statenment of reasonable
necessity for ARM 8. 32.303 is adequate. The statenent outlines
t he change in substance of the rule. Because all CRNAs, Nurse
Practitioners (NPs), and Certified Nurse Mdw ves (CNMs) in
Mont ana have i ndependent practice, the change was not noted in
the statenent of reasonable necessity. This independent status
has always been inplied for all APRNs and this rule change was
meant to unify the definition of all APRNs. As well, this was a
clarification of existing rule ARM 8. 32. 303 which states, "nurse
anest heti st practice is the performance or the assistance in any
act involving the determ nation, preparation, admnistration or
nonitoring of any drug used in the adm nistration of anesthesia
or related services for surgical and other therapeutic
procedures which require the presence of persons educated in the
adm ni stration of anesthetics.” The Board's regulation of
advanced practice nursing is, as expressed in the statenment of
reasonabl e necessity, exercised in the interests of protecting
the health, safety and wel fare of Montanans.

Comment  4: Lauri Baptie, an opponent, stated that the
adm ni stering of anesthetics (prescribed substances) is inherent
in the practice of CRNAs and therefore a separate requirenent of
prescriptive authority is not necessary. As well, the surgeon
is the one who orders post-operative pain nedications.

Response 4: The Board agrees with the coment and wll
elimnate the requirenent for prescriptive authority except when
the CRNA is witing prescriptions to be filled at a pharmacy and
to be taken when not under the direct care of the CRNA
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Comment  5: Commenters (Thomas Schul z, CRNA, for the Montana
Associ ation of Nurse Anesthetists, and Ron Freund, CRNA) stated
that Montana would be the only state to require prescriptive
authority for CRNAs.

Response 5: The Board agrees and will elimnate the requirenent
for prescriptive authority except when the CRNA is witing a
prescription to be filled at a pharmacy and to be taken when not
under the direct care of a CRNA

Conmment 6: Thomas Schul z, CRNA, for the Montana Associ ati on of
Nurse Anesthetists, expressed a concern that when a CRNA orders
a pre-operative drug for a Registered Nurse (RN) to adm nister
this is not considered del egation of nursing duties.

Response 6: The Board acknowl edges this comrent. The concern
appears to be that CRNAs with prescriptive authority will no
| onger be able to assign the admnistration of pre-operative
drugs to an RN ARM 8.32.1505 states that the APRN wth
prescriptive authority cannot delegate the prescribing or
di spensing of drugs, or the choice of pre-operative nedication,
which is prescribing. The APRN with prescriptive authority may
wite an order for the RN to admnister a drug, which is
assigning. This is not a change from existing rules.

The Board wll elimnate the requirement for prescriptive
authority except when the CRNA is witing prescriptions to be
filled at a pharmacy and to be taken when not under the direct
care of the CRNA

Comment  7: Sam Butler, of the Mntana Nurses Association
(M\NA), opposes including "interdependent” in the proposed rules.
The MNA believes that "interdependent” is inherent in the

practice of all health care providers.

Response 7: The Board agrees and has voted to delete
"interdependent” and add "col | aborative" in ARM 8. 32.303(1), and
has amended the rul e accordingly.

Comment 8: G Brian Zins, of the Montana Medi cal Association
expressed concerns that this | anguage woul d expand the scope of
nursing practice. The opponent is also concerned that adding
the word "independent” is posturing in light of the governor’s
i npendi ng "opt-out” deci sion.

Response 8: The Board began reviewing and revising the APRN
rules nore than 18 nonths ago. The governor’s "opt-out”
decision affects rei nbursenent only. The Board is not concerned
with issues of reinbursenent and is anmending the rule in an
effort to clarify and unify all APRN scopes of practice.

Comment  9: Mona Jami son, for the Mntana Society of
Anest hesi ol ogi sts, argued that scope of practice issues nust be
deci ded by the |egislature.
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Response 9: The Board has the authority under 37-8-202, MCA to
define scope of practice for nurses. Medi care or any other
paynment source nmay define stricter rules for reinbursenent.

Comment 10: Patrick Mel by, for the Montana Medi cal Associ ation,
argued that adding "independent” to the CRNA definition will be
in conflict with Medicare "Conditions of Participation”, and
woul d be inaccurate and m sleading to the public.

Response 10: The Medicare rules and regulations concern
rei mbur senent. The Board is not concerned with matters of
rei mbursenent, but is concerned with clarifying and defining
i ssues of scope of practice for all nurses in Mntana.

Comment  11: Lauri Baptie argued that requiring prescriptive
authority for CRNAs will not enhance the care rendered and may
drive CRNAs away from practicing in Mntana.

Response 11: The Board will elimnate the requirenent for
prescriptive authority except when the CRNA is witing
prescriptions to be filled at a pharnmacy and to be taken when
not under the direct care of the CRNA The Board has not
concluded that a requirenent for prescriptive authority would
necessarily drive CRNAs away from practicing in Mntana.

Comment  12: Kim Hackl, CRNA, objected to the additional
continuing education requirenents since it will be in addition
to what the credentialing organization requires for
recertification.

Response 12: The Board will not require additional continuing
education unl ess the CRNA has prescriptive authority and chooses
to wite prescriptions which are taken after the patient |eaves
the direct care of the CRNA

Comment 13: Nel son Benson, CRNA, argued that the federal Drug
Enf orcenent Agency (DEA) does not consider the act of
adm ni stering anesthesia as prescri bi ng.

Response 13: The Board agrees and wll elimnate the
requi renent for prescriptive authority except when the CRNA is
witing prescriptions to be filled at a pharmacy and to be taken
when not under the direct care of the CRNA

Comment 14: Thomas Schul z, CRNA, for the Mntana Associ ation of
Nurse Anesthetists, argued that if a CRNA was under probation or
another disciplinary action by the Board, the CRNA's |icense
woul d be encunbered and the CRNA would be prohibited from
practicing. M. Schulz also stated the prescriptive authority
requi rement mght create problens wi th continuing education for
some CRNAs. Locum tenens CRNAs have a difficult tine neeting
this criterion and thus using |locumtenens for vacation relief
will be difficult. Lastly, M. Schulz stated that witing
prescriptions for pain managenent is not sonething the typical
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CRNA does in practi ce.

Response 14: The Board will elimnate the requirenent for
prescriptive authority except if the CRNA is witing
prescriptions to be filled at a pharnmacy and to be taken when
not under the direct care of the CRNA The Board has not
concl uded that continuing education requirenents are necessarily
a burden on CRNAs.

Comment 15: Kim Hackl, CRNA, stated that Montana woul d be the
only state requiring prescriptive authority for CRNAs.

Response 15: The Board agrees and wll elimnate the
requi renment for prescriptive authority except when the CRNA is
witing prescriptions to be filled at a pharmacy and to be taken
when not under the direct care of the CRNA

5. After consideration of the comments, the Board has
anended the rule as proposed, with the follow ng changes,
stricken matter interlined, new matter underli ned:

8.32. 303 NURSE ANESTHETI ST PRACTI CE (1) Nur se
anesthetist practice is the independent and/or #nterdependent
col l aborative performance of or the assistance in any act
involving the determ nation, preparation, admnistration or
nonitoring of any drug used in the adm nistration of anesthesia
or related services for surgical and other therapeutic
procedures which require the presence of persons educated in the
adm ni stration of anesthetics.

£t : ' od | o

(3) remains as proposed, but is renunbered (2).

AUTH:  37-8-202, MCA
| MP: 37-8-202, MCA

BOARD OF NURSI NG
KIM POAELL, RN, Chair

[ s/ VEENDY J. KEATI NG
Wendy J. Keating, Comm ssioner
DEPARTMENT OF LABOR & | NDUSTRY

[/ s/ KEVI N BRAUN
Kevi n Braun
Rul e Revi ewer

Certified to the Secretary of State: Novenber 18, 2002.
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